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DOMESTIC ARBITRATION

The Adequacy of Arbitral Reasons: An
Australian Perspective

This article discusses conflicting decisions of the appellate courts of Victoria and New South Wales
under uniform commercial arbitration legislation with regard to the standard expected of domestic
arbitrators in giving reasons for arbitral awards.

ALBERT
MONICHINO

Introduction

hat is the required standard
of reasons for an arbitral
award? Australian courts

have grappled recently with this
question in the context of domestic
arbitration.

A bifurcated legislative system
regulates arbitration in Australia.
International arbitration is
governed by Federal legislation, the
International Arbitration Act 1974
(Cth), whereas domestic arbitration
is governed by legislation enacted, in
uniform style, by the parliaments of
the various States and Territories and
known as the Commercial Arbitration
Act (‘CAA).

Section 29(1)(c) of the CAA
requires that an arbitrator “shall
include in the award a statement of
the reasons for making the award”.
A similar requirement is to be found
in art 31(2) of the UNCITRAL Model
Law, which applies to international
arbitrations seated in Australia and
which will soon apply to all domestic
arbitrations conducted in Australia’.
Furthermore,  most institutional
arbitration rules contain a similar
requirement.

It is exceptional for an
intermediate  appellate court in
Australia not to follow the decision
of another like court in relation to the
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interpretation of uniform legislation.
In Gordian Runoff Ltd v Westport
Insurance Corporation* (‘Gordian’),
however, the New South Wales Court
of Appeal (‘NSWCA)) declined to
follow the Victoria Court of Appeal
(‘VCAY) decision in Oil Basins Ltd v
BHP Billiton Ltd? (‘Oil Basins’) to the
extent that the VCA suggested that
domestic arbitrators were required
by s 29(1)(c) of the CAA to provide
reasons of a judicial standard. The
NSWCA held that the VCA decision
was plainly wrong and should not be
followed.

“In Gordian ... the
New South Wales
Court of Appeal ...
declined to follow
the Victoria Court of
Appeal ... decision
in Oil Basins to
the extent that the
VCA suggested that
domestic arbitrators
were required by s
29(1)(c) of the CAA to
provide reasons of a
judicial standard.”

The result is inconsistency in
approach  between intermediate
appellate courts, which the NSWCA

acknowledged was “regrettable”.
It noted, however, that “the issue
is of such importance as to require
exposure.”

Oil Basins

The facts

The underlying arbitration involved a
claim by Oil Basins Ltd (‘Oil Basins’)
against BHP Billiton Ltd and Esso
Resources Pty Ltd (collectively ‘BHP’)
for royalties allegedly due under a
royalty agreement made in 1960 in
respect of oil produced and recovered
by BHP from the Blackback field in
Bass Strait, off the Victorian coast. The
central issue in the arbitration was the
proper construction of the expression
‘overriding royalty’ in the royalty
agreement.

BHP contendedthatthe expression
had an accepted technical meaning in
the oil and gas industry — namely, that
it was ‘title’ based, such that when
BHP relinquished its exploration
permit in 1979, its obligation to pay
royalties under the royalty agreement
ceased, notwithstanding that it
acquired an equivalent title in 1987.
BHP contended that this technical
meaning was not displaced by the
context of the particular royalty

agreement.
On the other hand, Oil Basins
contended that the expression

‘overriding royalty’ did not have
an accepted technical meaning
and that upon ordinary principles
of contract interpretation, an
‘overriding royalty’ was a royalty
payable over and above that
payable by BHP to the State.
Accordingly, it was sufficient for



Oil Basins to establish that BHP had
produced and recovered oil in the
relevant field in Bass Strait (which
it did following 1999), regardless of
whether at some point in time it had
relinquished its relevant title (and
later re-acquired it).

The central issue in the arbitration
was complicated by a provision in
the royalty agreement that it was
to be interpreted in accordance
with the laws of the State of New
York. Accordingly, both parties
called extensive expert evidence
concerning New York law on contract
interpretation.

The arbitral tribunal comprised
a former Victorian Supreme Court
judge, a former Federal Court of
Australia judge and a US lawyer. There
were substantial interlocutory steps,
culminating in a 15-day hearing. The
arbitration was conducted under the
CAA 1984 of Victoria (‘CAA (Vic)).
The arbitrators published an interim
award consisting of a majority
decision of the two retired judges
and a dissenting opinion of the third
arbitrator. The effect of the award
was that BHP was obliged to pay Oil
Basins the royalties claimed (c $A19
million). Following publication of the
award, one of the majority arbitrators
died.

BHP challenged the interim
award on two grounds. Firstly the
reasons given for the award were
manifestly inadequate and therefore
constituted an error of law on the
face of the award within the meaning
of s 38 of the CAA (VIC). Secondly,
the arbitrators had failed to deal with
important submissions and evidence
presented by BHP and were therefore
guilty of technical misconduct under
s 42 of the CAA (VIC).

Challenge before the trial judge

The learned trial judge held that there
was an error of law on the face of
the interim award constituted by the
failure of the majority arbitrators to
give adequate reasons. He also found
them guilty of technical misconduct
through their failure to deal with
substantial and serious submissions
and evidence relied upon by BHP
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in the arbitration. Accordingly, he
set aside the award and remitted
the arbitration for determination
by a differently constituted arbitral
panel.*

/ ... [TThe fact that the
parties to the [Oil
Basins] arbitration had
adopted procedures
of a kind equivalent
to those adopted in
complex commercial
litigation, and had
chosen retired
judicial officers as
their arbitrators, may
reflect the nature
of the dispute and
therefore that of the
reasons required.”

The most controversial aspect
of the trial judge’s decision was his
view that the majority arbitrators
were under a duty to give reasons
of a standard equivalent to that
expected of a superior court judge
deciding a commercial case. He
held that the standard to be applied
in considering the sufficiency of an
arbitrator’s reasons depended upon
the circumstances of the particular
case, including the facts of the
arbitration, the procedures adopted
in the arbitration, the conduct of
the parties and the qualifications
and experience of the arbitrator. He
accepted that in a straightforward
trade arbitration before a trade expert,
a less exacting standard would be
expected. On the other hand, in a
large scale commercial arbitration
before a legally qualified arbitrator,
a higher standard of reasons would
be expected; a fortiori where the
arbitrator is a retired judge.

The learned judge found that the
majority arbitrators’ reasons were
inadequate. In particular:

(@) the reasons failed to make clear
whether the majority arbitrators:

(i) did not accept that the
expression ‘overriding royalty’
had an accepted technical
meaning; alternatively

(ii) accepted that the expression
‘overriding royalty’ had an
accepted technical meaning
but that such meaning was
displaced by the surrounding
circumstances of the particular
agreement;

(In this regard, the learned judge
found that the majority arbitrators’
reasons were inconsistent, ambiguous
and did not contain an intelligible
process of reasoning.)

(b) the reasons did not make clear the
basis for rejecting the technical
meaning put forward by BHP.

On appeal

The VCA®, affirming the decision of

the court below, decided that:

(a) the standard of reasons required
of an arbitral award depended
on the circumstances of the case
and in particular the nature of the
dispute in question;

(b) the arbitrators’ reasons in the case
before it ‘called for reasons of a
judicial standard’.

The VCA observed that the fact
that the parties to the arbitration
had adopted procedures of a kind
equivalent to those adopted in
complex commercial litigation, and
had chosen retired judicial officers
as their arbitrators, may reflect the
nature of the dispute and therefore
that of the reasons required.

The VCA found that the majority
arbitrators’ reasons fell short of the
required standard because they:

(i) were inconsistent and ambiguous;

(i) failed to identify the evidence upon
which findings of fact were based;
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(i) failed to contain an intelligible
explanation why some expert
evidence was preferred over other
competing expert evidence;

(iv) failed to deal with substantial
contentions and evidence.

Gordian

The facts

The underlying arbitration involved
a claim made by an insurer against
a reinsurer. The arbitration panel
consisted of three expert insurance
lawyers. The panel held that the re-
insurer was liable, applying s 18B of
the Insurance Act 1902 (NSW), which
dealt with limitation or exclusion of
liability. The reinsurers argued that this
provision did not apply to reinsurance
and, if it did, the conditions set
out therein were not satisfied and
did not displace the conclusion
that the terms of the reinsurance
did not respond to claims under
the relevant policies of insurance.
Whether or not s 18B applied to
reinsurance involved a question of
statutory interpretation. Whether or
not the conditions contained in s 18B
were satisfied, including whether
in all the circumstances it was
reasonable for the insurer to be bound
to indemnify, involved questions of
fact.

The reinsurer sought leave to
appeal under s 38 of the CAA 1984 of
New South Wales (‘CAA (NSW)) on
the ground of error of law. The trial
judge granted leave and concurrently
allowed the appeal from the award.

The issues on appeal
One of the issues on appeal was
whether the arbitrators had erred in
law in failing adequately to express
the reasons for their conclusion that
it was reasonable for the reinsurers
to be bound to indemnify the insurer
under s 18B of the Insurance Act.
This gave the NSWCA the
opportunity to consider the question
of principle as to the required
standard of an arbitrator’s reasons
and, in particular, whether arbitrators
had an obligation to give reasons of a
judicial standard. The reinsurer argued

120
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that Oil Basins established that the
requirement for reasons under s 29(1)
(c) of the CAA (NSW) was a statutory
importation of the same standard that
applies to a judge in Australia.

Analysis of the NSWCA decision

As a starting point, the NSWCA treated
s 29(1)(c) of the CAA (NSW) as being
inspired by art 31 of the Model Law®.
It therefore considered that provision
in a wider context, including that of
international arbitration.

The Model Law is of course a
compromise between nation States,
including civil law and common law
States. It would indeed be peculiar
for art 31 of the Model Law to be
interpreted as requiring a standard of
reasons equivalent to the reasons of a
judge in a common law jurisdiction.
This has never been suggested.”

'z

The NSWCA held
that the VCA decision
was plainly wrong
and should not be
followed. "

The NSWCA noted that:

“The  underlying  difference
between arbitration and court
litigation should be borne in

mind at all times... Though
courts and arbitration panels
both resolve disputes, they

represent fundamentally different
mechanisms of doing so.”®

And:

“That the language in s 29(1)
(c) describes at one level what a
judge does and is obliged to do
does not as a matter of language
or logic impose all the obligations
upon judicial officers in this
respect on to arbitrators.”®

The VCA, by contrast, did not
explore the difference between

arbitration and litigation, nor did
it explore the objects of the CAA
(Vic) and interpret section 29(1)(c)
against those objects. Rather, the VCA
appeared to assume that if a complex
matter were referred to arbitration,
the parties were taken to assume that
a judicial standard of reasons was
required from the arbitrator.

Allsop P concluded:™

“ ... I am persuaded to the point
of conviction that it is wrong to
equate the obligations of judges
and arbitrators to give reasons as
part of the ascription of meaning
to the CA Act, s 29(1)(c). This
is because of my view that so
to equate the responsibilities of
arbitrators and judges is not in
accordance with the content of
either s 29(1)(c) or the Model Law
(being relevantly its source and
inspiration) or with international
arbitration practice as reflected by
the cases and writing to which |
have referred. To the extent that
the Court of Appeal in Oil Basins
can be seen to have so decided in
relation to s 29(1)(c), | am of the
respectful view that such view
is plainly or clearly wrong and
should not be followed ...”

Allsop P’s conditional language
is explicable by reference to some
uncertainty as to the circumstances
in which, in the VCA’s view, the
obligation of an arbitrator to provide
reasons for an arbitral award is to be
equated with that of a judge to provide
reasons for judgment. The NSWCA
stated that, on its interpretation of Oil
Basins, the VCA had concluded that
at least in the circumstances of a large
important arbitration, s 29(1)(c) of the
CAA required the standard of reasons
that a judge in Australia would be
obliged to give'".

The NSWCA noted that the
fact that parties may mimic court
procedures in complex arbitrations
may be seen as a failure of procedure
in arbitration, rather than as reflecting
any essential character of the
arbitral process that would assist in



reaching the conclusion (erroneous
in principle) that arbitration should
be equated with court process and
arbitrators  therefore held to the
standard of reasons of judges.™

The NSWCA adopted the relatively
low standard of reasons articulated by
Donaldson LJ in the Bremer case'>:

“All that is necessary is that the
arbitrators should set out what,
on their view of the evidence,
did or did not happen and should
explain succinctly why, in the
light of what happened, they have
reached their decision and what
that decision is. That is all that is
meant by a ‘reasoned award’.”

Cordian  reinforces that the
required reasons are those for making
an award - not a statement of reasons
for not making the award.™ That is, a
tribunal is not required to consider
alternative arguments which are
unnecessary for the purposes of
reaching its conclusion.

The NSWCA disagreed with
the VCA in terms of an arbitrator’s
obligations to set out the evidence
upon which the arbitrator has made
his findings of fact and to give reasons
why some evidence is preferred over
other evidence." It said:

“The Model Law Article 31 (2) and
the CAA section 29(1)(c) do not
say that the arbitrator must deal
with every substantial argument
put forward by the contending
parties. Nor do they state that
the arbitrator should state the
evidence from which he or she
draws his or her findings of fact
and give reasons for preferring

some evidence over other
evidence.”'®
The better view is that an

arbitrator need not state the evidence
upon which his findings of fact are
based. Nor, in general, does an
arbitrator need to give reasons for
preferring some evidence over other
evidence (although the position
might be different in relation to expert
evidence, which involves something
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in the nature of an intellectual
exchange).
It is, however, submitted that

it is going too far to suggest that an
arbitrator need not deal with every
substantial argument put forward by
the contending parties, especially
if that argument may affect the
conclusion reached by the arbitrator.

Thoroughvision

In Thoroughvision Pty  Ltd
v Sky  Channel Pty Limited
(“Thoroughvision’)" Croft J
considered a challenge to a domestic
arbitral award (by a retired judge) on
the ground of inadequate reasons.
The arbitration concerned the proper
interpretation of a commercial
contract  between  sophisticated
commercial parties.

/"

The NSWCA noted
that the fact that
parties may mimic
court procedures in
complex arbitrations
may be seen as a
failure of procedure in
arbitration ..."

The learned judge emphasised the
importance of proportionality with
respect to the nature and extent of
reasons required of an arbitrator:

“_.. [Iltis clear from the authorities
that a principle of proportionality
applies with respect to the nature
and extent of reasons which an
arbitrator is obliged to provide in
an arbitration award. An example
of a case in which very extensive
and comprehensive reasons were
required is Oil Basins...”"

In terms of the standard of reasons, he
said:

“It is well established that the

reasons need show only that
the arbitrator grasped the main
contentions advanced by the
parties, and communicated to
the parties, in broad terms, the
reasons for the conclusions
reached. The reasoning process
must be exposed so that the reader
of the award can understand how
and why the conclusion was
reached. It is clear that reasons
need not be elaborate or lengthy,
provided that these requirements
are met.... [Further] an arbitrator
must address each issue raised for
decision within the scope of the
arbitration agreement.”"

The learned judge then considered
whether there was any relevant
inconsistency between the decisions
in  Oil Basins and  Gordian,
concluding that there was no relevant
inconsistency in the requirement of
an arbitrator to provide reasons for his
award. He said:

“ ... 1 do not take the view that
there is any relevant inconsistency
for present purposes in the
decisions of the Victorian and
New South Wales Court of Appeal
in Qil Basins and Gordian Runoff,
respectively.”

In a footnote to this proposition, he

added:

“1am strengthened in this view by
the conditional language adopted
by Allsop P with respect to the
extent of inconsistency between
these decisions ..."?°

With respect, however, once it is
appreciated that the VCA in Oil Basins
held that arbitrators may be required to
provide reasons of a judicial standard
(as indeed it did in that case), it follows
that there is a necessary inconsistency
between the two appellate decisions.
Furthermore, the two Australian
intermediate  appellate  decisions
lay down inconsistent approaches
to important practical questions as
to whether domestic arbitrators are
required (and if so, to what extent) to:

121




(@) identify the evidence upon which
their findings of fact are based;

(b) explain why some evidence is
preferred to other evidence;

(c) deal with every substantial
argument put before them.

Concluding remarks

What is clear from both Oil Basins
and Gordian is that an arbitral
award in which the ultimate basis
of the decision cannot be discerned
because of ambiguity, inconsistency
or incompleteness of reasoning or
findings will not satisfy the required
standard of reasons. This is consonant
with the guiding principle that the
award should make clear to the
winning and (especially) the losing
party exactly why they have won or
lost.

Oil  Basins lays down an
unreasonably high standard.
Arbitrators should not be required to
give reasons of a judicial standard,
even in a complex, high dollar value
dispute?’. To so fails to appreciate
the fundamental difference between
arbitration and litigation. Conversely,
Gordian lays down a minimum
(low) standard, but not the preferred
standard to which arbitrators should
aspire. In that regard, arbitrators
should heed the advice of one learned
and experienced commercial judge:

“[Tlhe prudent Arbitrator will not
be tempted to stay close to this
cliff edge.”??

The

following  approaches, in
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therefore  be
reasons for

particular,  should
observed in writing
arbitral awards.

e Arbitrators should ensure that
reasons clearly expose their
path of reasoning such that the
reader is not left to wonder how a
conclusion was arrived at.

* ltis notgood enough for arbitrators
to express conclusions without
any supporting reasons.

° Arbitrators should ensure that they
deal with the major submissions
of the parties. It is not enough
to recite those submissions.
Rather, they must give intelligible
reasons for the rejection of major
submissions by the losing party.

° When parties proffer competing
expert  evidence,  arbitrators
should give reasons for preferring
the opinion of one expert over
another. It is not enough simply to
state that this is so.

* In respect of critical findings of
fact, it is prudent for arbitrators
to refer to the evidence on which
they rely in arriving at such
findings.

Postscript

The High Court of Australia granted
leave to appeal in Gordian on 3
September 2010. It is hoped that
the Court’s decision will resolve
the inconsistent approaches of the
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intermediate courts of appeal in Oil
Basins and Gordian in the near future.
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