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The Full Federal Court in Star Entertainment Group

Ltd v Chubb Insurance Australia Ltd1 and LCA Mar-

rickville Pty Ltd v Swiss International SE2 (COVID BI

Test Cases) have conveniently set out statements of

principles in relation to the construction of insurance

contracts as well as proximate cause and causation. The

primary purpose of this article is to collate these general

statements of principle after a short summary of the key

findings in the COVID BI Test Cases to set the scene.

The COVID BI Test Cases — a summary
The COVID BI Test Cases comprise 10 interrelated

COVID-19 insurance cases that were heard in the Full

Federal Court in 2021.3 The primary issue in COVID BI

Test Cases is the proper construction of policy clauses

relating to claims for business interruption in the context

of the COVID-19 pandemic. The clauses that were

under consideration were:

• hybrid clauses which provide cover for loss from

orders or actions of a competent authority closing

or restricting access to premises, but only where

those orders or actions are made or taken as a

result of infectious disease or the outbreak of

infectious disease within a specified radius of the

insured premises

• infectious disease clauses which provide cover for

loss that arises from either infectious diseases or

the outbreak of an infectious disease at the insured

premises or within a specified radius of the insured

premises

• prevention of access clauses which provide cover

for loss from orders or actions of a competent

authority preventing or restricting access to insured

premises because of damage or a threat of damage

to property or persons (often within a specified

radius of the insured premises) and

• a catastrophe clause which provides cover for loss

resulting from the action of a civil authority during

a catastrophe for the purpose of retarding the

catastrophe

In nine of the 10 proceedings in the COVID BI Test

Cases, the primary judge determined that business

interruption claims are not covered. This was because:

• in relation to the hybrid clauses, it was not

possible for the court to conclude that the orders

were made as a result of any circumstance at the

premises or situation or within the specified radius

• the hybrid clauses of the policies specifically

provide for human infectious or contagious dis-

ease. To construe the prevention of access clauses

as also applying to a disease would involve

profound incongruence and incoherence in the

operation of the policy and

• in some cases, the order or action of the relevant

authority did not require closure of the premises or

situation

The appeal against the judgment of the primary judge

has been unsuccessful on these issues.4

Principleofconstructionofinsurancecontracts
A policy is a commercial contract and should be

given a business-like interpretation. This requires atten-

tion to the language used by the parties, the commercial

circumstances which the contract addresses and the

objects which it is intended to secure.5

Commercial contracts are construed in accordance

with the following principles:

• The meaning of the terms of a commercial con-

tract is to be determined by what a reasonable

businessperson would have understood those terms

to mean.6

• The question for consideration is not what each of

the parties meant to say, but rather what the

objective meaning is to be attributed to the words

they have used to express what they have agreed.7

• A commercial contract is to be construed so as to

avoid it “making commercial nonsense or working

commercial inconvenience”.8

• In the absence of a contrary intention, the con-

struction of a commercial instrument will be

approached on the basis that the parties intended
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to produce a commercial result and constructions

that make for commercial nonsense or would work

commercial inconvenience should be avoided.9

• Care must be taken to ensure that it is the evident

commercial object that is being given effect recognis-

ing that minds may differ as to the commerciality

of a particular outcome.10

• A reasonable commercial construction according

to commercial efficacy or common sense is to be

preferred to “strict literal meaning” or a “literal

interpretation”.11

• In construing a commercial contract in its context,

its terms must be considered as a whole, giving

consistent meaning to all its terms and avoiding

any apparent inconsistency.12

• Preference is to be given to a construction that

gives a “congruent operation to the various com-

ponents of the whole”.13

• Particular fragments should not be isolated and the

overall character ought to not be disregarded.

There must be due regard to the overall nature of

the instrument, the nature of the transaction or

dealing that it records and its commercial purpose

as evident from considering all of its terms. This

also requires consideration of the style, layout,

language and structure of the instrument:

— Some commercial instruments present as hav-

ing been drafted with the coherence and con-

sistency in terminology and grammatical expression

that may be expected of an experienced and

expert commercial lawyer. In such cases, it is

appropriate for the language to be construed by

reference to the customary forms adopted in

such instruments.

— Others present as “a clumsily tailored variation

of an ill-fitting off-the-shelf precedent”.14 In

such instances, no reasonable businessperson

would interpret the instrument with the same

eye to differences in language and terminology

as might be appropriate for instruments that

have a different form of structure and expres-

sion.

— Some commercial instruments are relatively

informal or are brought into existence to meet

the exigencies and necessities of everyday

commercial life without time or inclination to

ensure neatness of grammar and consistency in

terminology.

— Others present as being carefully considered

and settled by those with considerable experi-

ence in their drafting. All such characteristics

of the instrument as a whole should be brought

to account when giving a business-like con-

struction to the instrument.15

• Specific provisions will be given effect in prefer-

ence to general provisions, or specific provisions

are given greater weight than general provisions

applying to the same subject matter.16

• An illustration of the way in which an instrument

is construed as a whole such that its provisions fit

together is the Anthony Hordern principle,17 which

provides that a general provision will usually be

interpreted so that it does not contradict a specific

power that imposes “conditions and restrictions

which must be observed” in the exercise of the

same power.18

• Apparently, inconsistent provisions in the same

instrument are to be resolved, if at all possible on

the basis that one provision qualifies the other and,

hence, that both have meaning and effect. This is

an aspect of the general rule that documents must

be read as a whole.19

• Commercial instruments should be construed fairly

and broadly without being too astute or subtle in

finding defects.20

• Issues may arise as to the extent to which there

may be regard to surrounding circumstances in the

absence of any real ambiguity in the text or for the

purpose of demonstrating ambiguity.21

Proximate cause

• The rule is to look to the proximate (or direct

cause) and not the remote cause of loss or damage

in order to determine the liability of underwriters

(causa proxima, non remota spectator or the

immediate cause, and not the remote cause, is to

be considered).22

• The words “caused” and “directly caused” in an

insurance context mean proximate or direct cause.

The words “proximate cause” and “direct cause”

are used interchangeably.23

• “. . . the words ‘caused by an accident’ naturally

refer to the proximate or direct cause of the injury,

and not to a cause of the cause, or to the mere

occasion of the injury”.24

• Proximate in this context meant proximate in

efficiency rather than last in time.25

• A proximate cause is determined based upon a

judgment as to the “real”, “effective”, “dominant”

or “more efficient” cause.26

• What the proximate cause is, is to be decided as a

matter of judgment reached by applying the com-

mon sense knowledge of a businessperson or

seafarer.27
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• The proximate cause rule is not divorced in the

cases from the terms of the particular policy under

consideration but was based upon the inferred

mutual intention of the parties and would not

apply if it would defeat the manifest intention of

the parties.28

• There does not need to be a single dominant,

proximate or effective cause of loss or damage:

— absent any provision in the policy to the con-

trary, if there are two concurrent causes, one

being covered by the policy and the other not,

the insured may recover

— however, different considerations will apply if

there is one cause falling within the policy and

the other cause is the subject of an exclusion. If

the two causes are concurrent and interdepen-

dent, in that neither cause would have caused

the loss but for the other, the exclusion clause

will prevail: Wayne Tank principle29

— where the two concurrent proximate causes,

one within the policy and the other the subject

of an exclusion, are independent, it is:

always essential to pay close attention to the
terms of any policy and the commercial context
in which it was made, for it is out of these matters
that the answer to the application of the policy to
the facts will be revealed.30

• if the policy’s construction leads to the
conclusion that the parties intended that no
cover is provided for any loss caused by a
particular cause and the loss was so caused,
the policy cannot respond

• however, if the parties’ intention was that
the policy would not respond if only the
excluded clause was the sole cause of the
loss, the existence of that concurrent excluded
cause is irrelevant31

• The proximate cause rule is capable of applying

even where the word “directly” expressly qualifies

the word “cause” in a policy.32

Conclusion
The above statements of principle comprise the

toolkit for every insurance lawyer and ought to form the

prism through which every insurance contract is viewed.
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